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Germany continues to regard off-

shore wind energy as one of the key 

pillars of its energy transition and 

climate neutrality strategy. Over the 

last decade, the German legislator 

has continuously expanded and re-

vised the legal framework governing 

offshore wind projects in the North 

Sea and Baltic Sea. The central in-

strument for this purpose remains the 

Offshore Wind Energy Act (“Windener-

gie-auf-See-Gesetz” – “WindSeeG”).

While earlier reforms of the Wind-

SeeG primarily focused on the design 

of tender procedures and the alloca-

tion of offshore areas, the more recent 

amendments since 2022 have funda-

mentally changed the political and 

legal character of the Act. The current 

framework no longer merely aims to 

organise offshore tenders efficiently; 

instead, the Act has become a strate-

gic instrument for ensuring energy se-

curity, accelerating decarbonisation 

and implementing European climate 

policy objectives.

In particular, Germany has significant-

ly increased its offshore expansion 

targets, accelerated planning and ap-

proval procedures and strengthened 

the legal priority of renewable energy 

projects. At the same time, the rap-

id expansion of offshore wind energy 

continues to raise complex questions 

concerning competition law, environ-

mental protection, maritime spatial 

planning and grid infrastructure.

The Development of the  

Tender Regime

One of the most controversial aspects 

of the WindSeeG in recent years con-

cerned the tendering system for  

offshore wind farms.

Under the original model, offshore 

projects were generally awarded to 

the bidder requiring the lowest level 

of state support per kilowatt hour. In-

itially, this mechanism was intended to 

promote competition and reduce the 

costs associated with renewable en-

ergy subsidies. Over time, however, the 

economic attractiveness of offshore 

wind energy increased considerably 

due to technological advances, econ-

omies of scale and declining produc-

tion costs.

As a consequence, bidders increas-

ingly submitted so-called “zero-cent 

bids”, meaning that they waived any 

claim to state funding altogether. 

While this development was politically 

welcomed as evidence of the sector’s 

growing competitiveness, it also cre-
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ated significant practical problems. 

In several tender procedures, multiple 

bidders submitted identical zero-cent 

bids, making it impossible to deter-

mine a winner solely on the basis of 

price.

This development triggered an extensive 

political and legal debate. Some stake-

holders advocated the introduction of 

negative bids, under which companies 

would effectively pay the state for the 

right to develop offshore areas. Others 

proposed introducing a second bid com-

ponent based on qualitative criteria such 

as environmental sustainability, imple-

mentation speed or technical reliability.

However, many industry participants 

criticised these proposals. In particular, 

they argued that complex bid structures 

and uncertain financial burdens could 

discourage investment and reduce the 

number of participants in future tenders.

Against this background, the 2020 re-

form of the WindSeeG introduced a 

lottery mechanism for cases involving 

several identical bids. Rather than eval-

uating secondary criteria or permitting 

negative bids, the legislator opted for a 

comparatively simple and administra-

tively efficient solution. At the time, this 

mechanism was widely regarded as a 

temporary compromise.

From Subsidy System to  

Commercial Offshore Market

Since 2022, however, the practical and 

economic environment of offshore wind 

energy in Germany has changed sub-

stantially.

The sector has evolved from a heavily 

subsidised infrastructure market into 

a highly competitive commercial in-

vestment environment. This became 

particularly apparent during the off-

shore auctions conducted in 2023. For 

the first time, bidders were willing to 

pay extraordinarily high amounts for 

the right to develop offshore wind are-

as. The auction revenues reached ap-

proximately EUR 12.6 billion for several 

gigawatts of planned capacity.

These developments demonstrat-

ed not only the enormous economic 

potential of offshore wind projects 

but also the increasing strategic im-

portance of suitable offshore areas. 

At the same time, however, the auc-

tion results also triggered criticism.  

Several market participants warned 

that excessively high bid payments 

could ultimately increase financing 

risks, electricity prices and pressure 

on supply chains.

As a result, the political discussion has 

shifted considerably. Whereas earlier 

reforms mainly focused on avoiding 

distortions caused by zero-cent bids, 

current debates increasingly concern 

investment certainty, grid availability, 

implementation speed and industrial 

policy considerations.

The previously central question of 

whether lottery procedures should 

remain in place has therefore lost 

some of its practical significance, even 

though the mechanism formally con-

tinues to exist under certain circum-

stances.

New Expansion Targets under  

the WindSeeG

The most important substantive re-

form of recent years concerns Germa-

ny’s offshore expansion targets.

In response to the European Green 

Deal, the energy crisis following Rus-

sia’s invasion of Ukraine and Germa-

ny’s accelerated phase-out of fossil 

fuels and nuclear energy, the legislator 

significantly increased the statutory 

targets contained in section 1 Wind-

SeeG.

The Act now provides that offshore 

wind capacity shall reach:

• at least 30 gigawatts by 2030, 

• at least 40 gigawatts by 2035, and 

• at least 70 gigawatts by 2045. 

These figures represent a substan-

tial increase compared to the previ-

ous legal framework and illustrate the 

central role assigned to offshore wind 

energy within Germany’s future elec-

tricity system.
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The revised targets are closely con-

nected to broader European policy 

objectives. The European Union in-

tends to achieve climate neutrality by 

2050 and regards offshore renewable 

energy as one of the key technologies 

necessary for this transition. Germa-

ny therefore increasingly coordinates 

its offshore planning with European 

infrastructure strategies, particularly 

concerning cross-border interconnec-

tors and integrated offshore grids.

Offshore Wind Energy as an  

„Overriding Public Interest“

Another highly significant legal in-

novation introduced by the recent 

amendments is the explicit recogni-

tion that offshore wind energy projects 

and their associated grid connection 

infrastructure serve the “overriding 

public interest” and public safety.

This provision considerably strength-

ens the legal position of offshore 

projects in administrative approval 

procedures and judicial balancing de-

cisions. In practice, the designation 

may facilitate the approval of projects 

even where competing interests – par-

ticularly environmental concerns – are 

affected.

The concept of “overriding public in-

terest” has become one of the central 

instruments of German renewable en-

ergy legislation in recent years. Com-

parable provisions can also be found 

in onshore wind and electricity grid 

legislation.

From a practical perspective, the pro-

vision is intended to accelerate project 

implementation and reduce legal un-

certainty. Nevertheless, environmen-

tal organisations continue to criticise 

the risk that ecological concerns may 

receive insufficient consideration un-

der accelerated procedures.

Acceleration of Planning and  

Approval Procedures

Since 2022, the legislator has increas-

ingly prioritised procedural accelera-

tion measures.

One of the key objectives of the re-

forms is to shorten the often lengthy 

planning and approval processes that 

previously delayed offshore expan-

sion. The amendments therefore intro-

duced various mechanisms intended 

to simplify administrative procedures 

and improve coordination between 

offshore generation projects and 

transmission infrastructure.

A central role is played by the 

“Flächenentwicklungsplan” (Site De-

velopment Plan), prepared by the Fed-

eral Maritime and Hydrographic Agen-

cy (“Bundesamt für Seeschifffahrt und 

Hydrographie” – BSH). The plan deter-

mines which offshore areas are to be 

developed, when projects are to be 

commissioned and how grid connec-

tion systems are to be coordinated.

The continuous updating of the Site 

Development Plan has become in-

creasingly important due to the ex-

panded capacity targets. In addition, 

Germany seeks to improve synchro-

nisation between offshore wind farm 

construction and the expansion of off-

shore transmission systems in order to 

avoid delays caused by missing grid 

infrastructure.

Recent legislative amendments were 

also heavily influenced by European 

Union law, particularly the revised Re-

newable Energy Directive (“RED III”). 

The Directive requires Member States 

to accelerate permitting procedures 

for renewable energy projects and to 

reduce administrative obstacles. Ger-

man lawmakers have therefore adapt-

ed the WindSeeG and related legisla-

tion accordingly.

Environmental Concerns and  

Maritime Spatial Planning

Despite broad political support for off-

shore wind expansion, environmental 

concerns remain highly significant.

Environmental organisations have 

repeatedly criticised the large-scale 

industrialisation of marine areas and 

warn of adverse effects on biodiversi-

ty, bird migration routes, underwater 

ecosystems and marine mammals. 

Concerns also exist regarding the cu-

mulative impact of submarine cable 

systems and construction activities on 

sensitive habitats in the North Sea and 

Baltic Sea.

The conflict between rapid renewable 

expansion and marine environmental 

protection has therefore become one 

of the defining tensions of the current 

offshore regime.

In response, legislators and authori-

ties increasingly emphasise the need 

for integrated maritime spatial plan-

ning and environmentally compatible 
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project design. Environmental assess-

ments continue to play an important 

role within planning procedures, even 

though recent reforms aim to stream-

line and accelerate these processes.

At the same time, policymakers argue 

that climate protection itself constitutes 

an essential element of environmental 

protection and that delaying renewable 

energy projects may ultimately create 

even greater environmental risks.

The Continuing Debate on  

Market Design

The discussion surrounding the most ap-

propriate support and auction model for 

offshore wind projects also continues.

In particular, many stakeholders still ad-

vocate the introduction of “Contracts 

for Difference” (“CfD”) similar to sys-

tems already used in other European 

jurisdictions, including the United King-

dom. Under such models, operators re-

ceive compensation if electricity market 

prices fall below a predefined level while 

being required to refund excess profits if 

market prices exceed that level.

Proponents argue that CfD mecha-

nisms could reduce financing costs, 

increase investment certainty and sta-

bilise electricity prices. Critics, howev-

er, warn that such systems may distort 

market incentives and cannot eliminate 

all commercial risks.

Germany has so far refrained from im-

plementing a comprehensive CfD model 

for offshore wind energy. Nevertheless, 

the debate remains politically relevant 

and may influence future reforms of the 

WindSeeG.

Constitutional Law Aspects

It is also worth noting a decision of the 

German Federal Constitutional Court 

rendered in June 2021. According to this 

decision, the Offshore Wind Energy Act 

had a partially unjustified retroactive 

effect for companies that already car-

ried out examinations and planning in 

the Exclusive Economic Zone at their 

own expense on the basis of the previ-

ous legal situation. The new Act made 

these obsolete and declared them to 

be terminated even though the com-

panies concerned had already invested 

several million euros. According to the 

German Federal Constitutional Court, 

the legislator was required to provide 

adequate compensation to these com-

panies. The Act as such was not null and 

void, however, the relevant area had to 

be redrafted. The decision highlighted 

the constitutional limits applicable to 

far-reaching restructuring of regulatory 

frameworks in highly capital-intensive 

sectors.

Outlook

The Offshore Wind Energy Act has 

evolved far beyond its original function 

as a technical tendering framework. To-

day, it constitutes one of the core instru-

ments of Germany’s climate, industrial 

and energy security policy.

The legal focus has shifted noticeably 

over recent years. Earlier debates cen-

tred on subsidy mechanisms, zero-cent 

bids and lottery procedures. Current 

discussions instead concern implemen-

tation capacity, grid integration, accel-

eration of administrative procedures, 

supply chain resilience and coordina-

tion with European infrastructure strat-

egies.

Given Germany’s ambitious target of 70 

gigawatts by 2045, further legislative 

reforms are highly likely. Future amend-

ments may address additional acceler-

ation measures, cross-border offshore 

infrastructure, hydrogen integration, 

electricity market reform and more so-

phisticated auction models.

At the same time, the tension between 

rapid decarbonisation and environmen-

tal protection is expected to remain one 

of the defining legal and political chal-

lenges of offshore wind development in 

Germany for years to come.

NoordenJones Partnerschaft von Rechtsanwälten und Solicitors mbB  I  Bohnenstraße 2  I  20457 Hamburg  I  T + 49 40 401147100 – 0



© fokke baarssen / shutterstock

www.noordenjones.com

NoordenJones Partnerschaft von Rechtsanwälten und Solicitors mbB  I  Bohnenstraße 2  I  20457 Hamburg  I  T + 49 40 401147100 – 0

5/5

ANNA-SOPHIE WALDMANN
PARTNER  I  RECHTSANWÄLTIN

M +49 151 1460 6831 

 T +49 40 11 47100–9

anna-sophie.waldmann@noordenjones.com

DR ECKEHARD VOLZ, LL.M. (STELLENBOSCH)
PARTNER  I  RECHTSANWALT

M +49 151 1460 6826  

 T +49 40 11 47100–2

eckehard.volz@noordenjones.com

TIM THEODOR BREIDENBACH
ASSOCIATE | HAMBURG

M +49 151 7052 8530 

 T +49 40 11 47100–23

tim.breidenbach@noordenjones.com

KEY CONTACTS


